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Chair Nakashima and members of the House Committee on Judiciary & 
Hawaiian Affairs, thank you for the opportunity to provide comments on Senate 
Bill No. 1350, SD 1. This bill temporarily amends the start of candidate filing for 
the 2022 Elections; defines “permanent resident” for legislative reapportionment 
purposes, to be consistent with the U.S. Census Bureau’s definition of permanent 
resident; establishes public notice requirements for short form public notices of 
reapportionment plans; and appropriates an unspecified amount to the 
Reapportionment Commission for its expenses, which include obtaining outside 
counsel.  
 

On February 12, 2021, we were notified by the U.S. Census Bureau that 
the redistricting data to conduct the 2021 Reapportionment would be delayed 
until September 30, 2021 due to the COVID-19 pandemic. This delay impacts the 
Reapportionment Commission’s ability to conduct redistricting, which in the past 
received the data by approximately April following the decennial census, and 
published the final plan within 150 days of the Commission being constituted, 
pursuant to the Hawaii State Constitution.  

 
This delay may cause the district lines for U.S. Representative and the 

State Legislature to not be completed by the first working day of February of the 
election year when the candidate filing period is scheduled to begin, pursuant to 
HRS § 12-2.5. We would also note that the candidate filing deadline, on the first 
Tuesday in June, cannot be extended because of the federal 45-day deadline to 
mail uniformed and overseas voters their ballot. At the close of candidate filing, 
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election officials proof, print, and prepare the ballots for mailing prior to the 45th 
day.  

 
Thank you for the opportunity to provide comments on Senate Bill No. 

1350, SD 1. 
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Chair Nakashima and Members of the Committee: 

The Department of the Attorney General (Department) provides the following 

comments. 

 The purposes of this bill are to (1) temporarily amend the start of filing nomination 

papers for the 2022 primary election; (2) define “permanent resident” for legislative 

reapportionment purposes to be consistent with the U.S. Census Bureau’s definition of 

permanent resident; (3) establish public notice requirements for short form public 

notices of reapportionment plans; and (4) appropriate an unspecified amount to the 

Reapportionament Commission for its expenses, which include obtaining outside legal 

counsel. 

Section 4 amends section 25-2(a), Hawaii Revised Statutes (HRS), on page 6, 

lines 7-9 of the bill to adopt the recommendation of the 2011 Reapportionment 

Commission Final Report to clarify the term “permanent resident” by providing that 

“‘permanent resident’ is as defined by the United States Census Bureau.”  The U.S. 

Census Bureau provided guidance regarding where persons are counted during the 

2020 Census in the Final 2020 Census Residence Criteria and Residence Situations 

(2020 Census Residence Criteria) published in the Federal Register on February 8, 

2018.  However, the 2020 Census Residence Criteria does not appear to include a 

definition of “permanent resident.” 
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Rather, the 2020 Census Residence Criteria confirms that U.S. Census Bureau’s 

enumeration procedures are guided by the concept of “usual residence,” which is the 

place where a person lives and sleeps most of the time.  83 Fed. Reg. 5, 526 (Feb. 8, 

2018).  Thus, to the extent the bill attempts to define “permanent resident” as any “usual 

resident” counted by the U.S. Census Bureau, the definition might run afoul of the 

language in sections 4 and 6 of article IV of the Hawaiʻi State Constitution, as 

interpreted by the Hawai‘i Supreme Court.   

Section 4 of article IV of the Hawaiʻi State Constitution states: 

The commission shall allocate the total number of members 
of each house of the state legislature being reapportioned among 
the four basic island units, namely:  (1) the island of Hawaii, (2) the 
islands of Maui, Lanai, Molokai and Kahoolawe, (3) the island of 
Oahu and all other islands not specifically enumerated, and (4) the 
islands of Kauai and Niihau, using the total number of permanent 
residents in each of the basic island units and computed by the 
method known as the method of equal proportions; except that no 
basic island unit shall receive less than one member in each house. 

 
(Emphasis added). 

 Section 6 of article IV of the Hawaiʻi State Constitution states in relevant part: 

Upon the determination of the total number of members of 
each house of the state legislature to which each basic island unit 
is entitled, the commission shall apportion the members among the 
districts therein and shall redraw district lines where necessary in 
such manner that for each house the average number of 
permanent residents per member in each district is as nearly equal 
to the average for the basic island unit as practicable. 

 
(Emphasis added). 

 The term “permanent resident” is not defined in the Hawaiʻi State Constitution.  

However, the term appears in both sections 4 and 6 of article IV and therefore restricts 

the members of Hawaii’s population base for purposes of apportioning members of the 

state legislature and drawing district lines to permanent (as opposed to non-permanent) 

residents (as opposed to non-residents).  Moreover, the Hawai‘i Supreme Court has 

issued two decisions relevant to the meaning of this term in this context: Citizens for 

Equitable and Responsible Government v. County of Hawaii, 108 Haw. 318, 120 P.3d 
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217 (2005), and Solomon v. Abercrombie, 126 Haw. 283, 270 P.3d 1013 (2012).  These 

cases suggest the Hawai‘i Supreme Court might find that the federal census count 

cannot be used as a population base unless nonpermanent residents are first extracted.   

Section 3 on page 5, lines 16-21, of the bill proposes to amend section 12-2.5, 

HRS, to amend the date upon which nomination papers are to be made available from 

the “first working day of February” to a month that is currently left blank.  Section 8 on 

page 11, lines 1-3, of the bill provides that section 3 “shall be repealed on November 9, 

2022.”  If the Committee fills in the blank in section 3 and proceeds with this bill, the 

Department recommends that the bill be amended to provide for the reenactment of 

section 12-2.5 and that section 8 of the bill be amended as follows: 

“SECTION 8.  This Act shall take effect on July 1, 2021; provided 
that on November 9, 2022, section 3 of this Act shall be repealed 
and section 12-2.5, Hawaii Revised Statutes, shall be reenacted in 
the form in which it read on the day before the effective date of this 
Act.” 

 
Section 5 proposes to amend section 28-8.3, HRS, to allow the Reapportionment 

Commission to hire its own attorneys without the approval or participation of the 

Attorney General or the Governor, and section 6 of the bill appropriates funds from the 

general revenues of the State of Hawai‘i for the Reapportionment Commission to 

support its expenses, including the retention of outside legal counsel.  The Attorney 

General serves as legal counsel to the State of Hawai‘i, which legal obligation includes 

providing legal services to state agencies.  Because it is the largest legal entity in the 

State, with a number of diverse divisions, the Attorney General is best suited to provide 

legal advice to its state clients on a broad array of matters and therefore, as a general 

matter, state agencies should be advised by deputy attorneys general.   

By locating attorneys representing state agencies within the Department, state 

agencies benefit from the wide range of experience and expertise in a cost effective and 

conflict-free manner.  Private attorneys retained by the Reapportionment Commission 

would not possess the necessary breadth of knowledge and experience available within 

the Department.  Additionally, because state agencies are regulated by a variety of laws 

not applicable in private practice – including the Procurement Code, the Sunshine Law, 
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and the Uniform Information Practices Act – the Attorney General’s expertise 

representing state agencies in these areas would be difficult for private attorneys to 

duplicate, and certainly not without additional expense.  Finally, because deputy 

attorneys general are separate and apart from the agencies they represent, they are 

insulated from political issues that may arise within an agency.  This insulation permits 

the Department to provide objective and high-quality legal counsel. 

The Department is also unique in its ability under the law to undertake concurrent 

representation of multiple state agencies that may have conflicting interests as long as it 

establishes appropriate firewalls between those attorneys and takes steps to ensure 

that no prejudice is suffered by the clients, something that private attorneys are not able 

to do under the Hawaii Rules of Professional Conduct.  The Department has done this 

in past cases to ensure that all client agencies are vigorously, and separately, 

represented.  We have provided, and will continue to provide, vigorous and objective 

legal representation to the Reapportionment Commission. 

Notwithstanding the prohibition against employing or retaining private attorneys, 

state agencies may submit a waiver request to the Attorney General pursuant to section 

28-8.3, HRS.  Under this provision, the Attorney General may determine that 

circumstances exist whereby representation by private attorneys is appropriate.  In such 

circumstances, an agency may retain or employ its own attorney, provided that the 

Governor also waives section 28-8.3, HRS.   

For the foregoing reasons, we respectfully request that the bill be amended to 

delete Section 5 in its entirety.  We further request that page 10, lines 11-15, of the bill 

be amended as follows: 

“SECTION 6.  There is appropriated out of the general revenues of 
the State of Hawaii the sum of $  or so much thereof as may 
be necessary for fiscal year 2021-2022 for the reapportionment 
commission to support its expenses[, including the retention of 
outside legal counsel].” 

 
Thank you for the opportunity to provide comments. 
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Statement Before The  

HOUSE COMMITTEE ON JUDICIARY & HAWAIIAN AFFAIRS 
Tuesday, March 16, 2021  

2:00 PM 
Via Video Conference, Conference Room 325 

 
In consideration of 

SB 1350, SD1 
RELATING TO STATE GOVERNMENT. 

 
Chair NAKASHIMA, Vice Chair MATAYOSHI, and Members of the Judiciary & Hawaiian Affair Committee 

 
Common Cause Hawaii provides comments regarding SB 1350, SD1, which (1) temporarily amends the start of 
filing nomination papers for the 2022 Election, (2) defines "permanent resident" for legislative reapportionment 
purposes, to be consistent with the U.S. Census Bureau's definition of permanent resident, (3) establishes public 
notice requirements for short form public notices of reapportionment plans, and (4) appropriates an unspecified 
amount to the Reapportionment Commission for its expenses, which include obtaining outside legal counsel. 
 
Common Cause Hawaii is a nonprofit, nonpartisan, grassroots organization dedicated to upholding the core 
values of American democracy. We work to promote transparency in our legislative processes and reforms for a 
more fair and transparent redistricting process. 

Common Cause Hawaii has grave concerns over the process by which proposed SD1 of SB 1350 was introduced. 
It is an entirely different bill from the original SB 1350. The public notice for the hearing on the proposed SD1 of 
SB 1350 in the joint Senate Government Operations, Ways and Means, and Judiciary Committees was also less 
than 24 hours.  Further, the title of the bill “Relating to State Government” is so vague as not to give a person 
notice that the proposed SD1 will be addressing reapportionment. In sum, these raise issues of constitutionally 
questionable gut and replace. With this being stated, Common Cause Hawaii recognizes the need to address the 
concerns caused by delays in the U.S. Census data being related to the states and the Hawaii State Constitution 
mandates regarding reapportionment found in Article IV, Reapportionment. 

Common Cause Hawaii comments that Section 2 of SB 1350, SD1, at page 4, lines 20-21, and page 5, lines 1-10, 
provides that notices of the final reapportionment plan, pursuant to Hawaii Revised Statutes § 25-2, may be by 
short-form with online and physical viewing locations. Common Cause Hawaii notes that the 2011 
Reapportionment Commission’s final plan provided comprehensive notice to the public with “four to five pages 
of legal descriptions without maps” in major newspapers. See https://elections.hawaii.gov/wp-
content/uploads/2015/03/2012ReapportionmentFinalReport_2012_03_30.pdf at pages 27-28.   All maps and 
legal descriptions were then posted on-line and copies of maps were made available for public inspection at 
State and County Election Offices and every regional library in every county. Id.   

Common Cause Hawaii supports the public notice that was provided in 2011, as it allows people without access 
to computers or who do not have broadband to review the legal descriptions of the maps from newspapers to 
determine if they should proceed to a government facility to view them. However, Common Cause Hawaii 
recommends that the public notice provided by the 2021 commission include the reapportionment maps 
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themselves instead of the legal descriptions of the maps so that the public may decide if they want to view 
larger maps in more prominent detail on-line or physically at libraries or government facilities, given that not 
everyone has a computer or broadband.  

This recommendation was accepted in Standing Committee Report No. 762 for proposed SD1, “[a]llowing public 
notice in a short form for proposed, revised, and final versions of the reapportionment plan and 
reapportionment maps”. Therefore, Common Cause requests that SB 1350, SD1 be amended to specifically 
include that the maps themselves be published in the short form notice in newspapers. 

Common Cause Hawaii comments that Section 4 of SB 1350, SD1, at page 6, lines 7-9 provides that “permanent 
resident” is defined according to the U.S. Census’s usual residence concept. The Census’s usual residence 
appears to be more expansive than the Hawaii Supreme Court’s determination of “permanent resident”. Cf. 
https://www.census.gov/content/dam/Census/programs-surveys/decennial/2020-census/2020-Census-
Residence-Criteria.pdf #10 College Students and #13 U.S. Military Personnel versus Solomon v. Abercrombie, 
which states that “permanent resident” means that only “residents having their domiciliary in the State of 
Hawai`i may be counted in the population base for the purpose of reapportioning legislative districts." 126 
Hawai`i 283, 270 P.3d 1013, 1022 (2012) (citing Citizens for Equit. & Resp. Gov't v. County, 108 Hawai`i 318, 322, 
120 P.3d 217, 222 (2005) (Domicile means expressing a present intent to remain within Hawaii for more than a 
transitory period with an intent to establish an abode, make Hawaii the seat of his/her property, and exercise 
his/her civil and political rights in Hawaii)).  Common Cause Hawaii concurs with the more expansive Census 
Bureau definition to ensure that everyone is fairly represented. 
 
Common Cause Hawaii further notes that Hawaii State Constitution, Article IV, Section 2 (Reapportionment 
Commission) provides that: 
 

A reapportionment commission shall be constituted on or before May 1 of each 
reapportionment year [2021] and whenever reapportionment is required by court order. . . .  
 
Not more than one hundred fifty days from the date on which its members are certified, the 
commission shall file with the chief elections officer a reapportionment plan for the state 
legislature and a reapportionment plan for the United States congressional districts which shall 
become law after publication as provided by law. . . . 

 
Given that the U.S. Census data will not be available to states until September 30, 2021, this 150-day 
requirement after the certification of the reapportionment commission to have reapportionment maps will be 
difficult to timely satisfy, as the commission will initially be constituted on May 1, 2021. See 
https://www.census.gov/newsroom/press-releases/2021/statement-redistricting-data-timeline.html. It may be 
necessary to have court intervention to settle when maps are drawn.  
 
Thank you for the opportunity to provide comments on SB 1350, SD1. If you have further questions of me, 
please contact me at sma@commoncause.org. 
 
Very respectfully yours, 
 
Sandy Ma 
Executive Director, Common Cause Hawaii 
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My name is Stanley H. Roehrig.  I am a lawyer in the County of Hawai`i.  l have been practicing 

in Hilo for almost 56 years.  In 2010-2011, I was one of the lawyers who represented the Island 

of Hawaii in the reapportionment of the State Senate.   

The principal area of contention regarding reapportionment was the reapportionment of the 

neighbor islands of Maui, Hawai`i, and Kauai, where the population expanded far more quickly 

than in the City and County of Honolulu.  As a consequence, the State and Federal Census  

reflected that, Maui, Kauai and the Big Island were underrepresented in both the House and the 

Senate.  In the case of the County of Hawai`i, it was underrepresented in the Senate by more than 

100%.    

Of particular importance and focus in the reapportionment in 2010-2011 was the recognition that 

the armed services community stationed in the state of Hawaii were not qualified as voters 

because 98% of them were domiciled elsewhere in the United States and only stationed in 

Hawaii generally for a period of less than two years.  Consequently, the Supreme Court of the 

State of Hawai`i decision, attached hereto, found in part as follows: 

“We conclude that the 2011 Final Reapportionment Plan is constitutionally 

invalid because: (1)  The Hawai`i Constitution, article IV, section 4, expressly 

mandates that only permanent residents be counted in the population base 

for the purpose of reapportionment and (2) the 2011 Final Reapportionment 

Plan disregards this constitutional mandate by including non-permanent residents 

in the population base that the Reapportionment Commission used to allocate the 

members of the state legislature among the basic island units.  We invalidated the 

2011 Final Reapportionment  Plan and directed  the Reapportionment 

Commission to prepare and file a new reapportionment plan that: (1) 

allocates the members of the state legislature among the basic island units by 

using a permanent resident population base, and then (2) apportions the 

members among the districts therein as provided by article IV, section 6.  We 

further directed the Chief Election Officer to rescind the publication of the 

2011 Final Reapportionment Plan for the state legislature.” 

 

A close look at SB1350, S.D. 1, before this committee reflects that it is the intention of this bill 

to comprehensively void the Supreme Court of Hawai`i’s decision and to execute the same thing 

that the Supreme Court states that the legislature cannot do.  As a consequence, it would be 

unwise for the State House of Representatives to endorse this idea of unconstitutionally adding a 

large group of potential voters that would be in violation of the Supreme Court decision and the 

Hawai`i Constitution.  It would be preferable for the State Reapportionment Commission to 

accept the Constitutional effect of the Supreme Court decision and attempt to implement it on a 

state-wide basis, rather than have the City and County of Honolulu engage in a reapportionment 
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war with the expanding neighbor island communities.  If this is attempted, it is going to pit all of 

the neighbor island legislators against the Oahu legislators.  I hope that does not occur.  If it 

does, history will probably repeat itself. 

 

Attachment   
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Patricia (Patti) Cook Individual Oppose No 

 
 
Comments:  

TO:  The Joint Hearing of the State House Judiciary and Hawaiian Affairs Committee 
and House Finance Committee - Tuesday, March 16, 2021 @ 2 p.m.  

I apologize that this is late but have only come to understand that revisions made to this 
bill attempt to contradict the findings of the Hawai'i State Supreme Court in the Solomon 
v. Abercrombie case in 2012, which invalidated the then proposed State 
Reapportionment Plan that was based on virtually the same language and concept now 
proposed in this bill.  

With respect for the concerns of Senators and Legislators about having to deal with 
shifting island population numbers, the neighbor islands, most notably Hawai'i Island 
and Maui have experienced substantial population growth over the past 20 years and 
this bill would potentially eliminate a 4th Senatorial seat for Hawai'i Island, and perhaps 
push us back to the "dark ages" of having a "canoe district" for one of our State House 
seats.  

I was proud to have been one of the petitioners in that 2012 State Supreme Court 
Solomon v. Abercrombie case, and was extremely grateful that the justices agreed that 
the proposed Reapportionment Plan misinterpreted the law and instead, found in favor 
of the US Constitutional protection of one man, one vote.  I am sad and alarmed to see 
this renewed effort to strip Hawai'i Island residents of fair and equitable representation.   

Thank you for your time.  Please defer action on this measure.  

Patti Cook - Waimea, Island of Hawai'i (808-937-2833)  cookshi@aol.com  
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